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GOVERNMENT-SPONSORED POPULATION POLICIES AND 
INDIGENOUS PEOPLES: CHALLENGES FOR INTERNATIONAL 






This paper examines whether indigenous peoples’ right to reproductive autonomy can be 
established from the right to self-determination and to health under international human 
rights law, and the extent to which their reproductive health rights can be effectively 
protected against government-sponsored population policies. Historically there have 
been instances of government population policies targeting specifically or primarily 
indigenous peoples. This includes the US sterilisation programmes in the 1970s and 
Australia’s removal of Aboriginal children to live with foster white families (1900-1969), 
as well as in more recent years Peru’s family planning programme (1996-2000). The past 
decade has seen some important developments in this field, in particular the Australian 
Government’s symbolically important ‘apology’ to the ‘Stolen Generation’ in 2008, and 
the proposal for a state Stolen Generations (Compensation) Bill 2014, which, if adopted, 
could provide a measure of reparation for past policies. At the global level a number of 
important initiatives on population policies have developed, the most recent being the 
second international conference on population and development in Cairo in 2014. This 
paper argues that the right to self-determination, to health and to prior and informed 
consent, which includes the right to self-government and autonomy, must also include the 
indigenous right to reject government policies that subject communities to birth control 
programmes.  
 




As early as the 17th century there were attempts by international lawyers protect 
indigenous peoples from the massacres of the Spanish conquistadors in the Americas 
through legal and moral theories deriving from natural law.1 Yet these pre-positivist 
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conceptions of natural law could not withstand the legal positivism of the 19th century 
since positive international law, in its classical form, was only applicable to States. 
Hence, indigenous peoples were not considered subjects of international law and were 
not subject to international legal protection at that time.2  
The few remaining guardians of indigenous peoples in the Americas were 
Christian missionaries such as the Jesuits, whose efforts are viewed as a mixed blessing. 
They tried to protect the Indians from killing and slavery, but introduced a policy of 
assimilation, attempting to ‘civilise’ and ‘discipline’ them. Since vibrant indigenous 
cultures were in fact antithetical to the missionaries’ aims,3 not only was indigenous 
peoples’ physical existence threatened, but also their cultural survival.4 
Indigenous peoples have had a tragic history of forced assimilation and 
deprivation of their lands in many parts of the world. While descendants of European 
settlers achieved political independence from the colonial powers, indigenous peoples 
within the former colonies remained the target of discrimination and subject to invasion 
of their lands (‘internal colonialism’5). As indigenous peoples did not hold title to land in 
a way that European legal systems of registration recognised, it was easy for colonial 
rulers to dispossess them from their ancestral lands. Indigenous tribes were assigned to 
reservations on marginal land, yet these are rarely sacrosanct even today in light of 
competing interests of economic operators and national governments.  
Regrettably, indigenous cultures are still viewed today by some governments as 
an anachronistic stage in human development. However, the growth of international 
human rights law has challenged this view, demanding modernisation of classical 
international law, so as to place individuals and groups of individuals as beneficiaries of 
international human rights.6 Although neither the Universal Declaration of Human Rights 
(UDHR), the two 1966 Covenants7, the UN Covenant on Racial Discrimination8, the 
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European,9 nor Inter-American human rights instruments10 refer specifically to 
indigenous peoples, indigenous peoples’ human rights have been developed, in particular, 
in instruments adopted by the International Labour Organisation and the UN General 
Assembly.11 
This paper focuses on one aspect of post-colonialism: population policies (such as 
forceful family planning and birth control programmes, including sterilisation 
programmes).  It assesses the extent to which these policies can be invalidated light of the 
right to self-determination and to health under international law. This paper argues that 
the right to ‘reproductive self-determination’ of indigenous peoples should be recognised 
as a sub-category of their rights to self-determination and to health under international 
law. Moreover, this paper argues that government-sponsored population policies must be 
understood in light of the broader context of State failure to effectively protect 
indigenous peoples from harm and their land from invasion, which pose a serious threat 
to the health and long-term survival of indigenous peoples. This paper thus contributes to 
the literature on indigenous peoples’ rights under international human rights law by 
exploring the limits of their rights to reproductive health and autonomy. In this context, 
this paper challenges the legality of government-sponsored population policies impacting 
on indigenous peoples’ rights, a field which has been understudied from the perspective 
of international human rights law. Given that the long-term survival and generational 
continuity of distinctive indigenous groups depend on the effective protection of their 
reproductive rights, this is a crucial area for study from the perspective of international 
human rights law. 
The second section of the paper discusses estimates of indigenous populations 
worldwide, and the related problem of defining an ‘indigenous identity’ that could guide 
population policies, including government-sponsored family planning programmes. The 
third section presents an overview of international developments that have led to forceful 
birth control programmes being imposed upon indigenous peoples, with particular focus 
on Australia and Peru. It is argued that these past and contemporary policies suggest that 
indigenous peoples are particularly vulnerable to the impacts of national population 
control programmes. The fourth section assesses the extent to which substantive norms 
recognising a human right to self-determination, to health and to reproductive health have 
been elaborated in international human rights law, which provide the legal basis for the 
right to ‘reproductive autonomy’. The fifth section analyses the procedural guarantees 
and remedies available for indigenous peoples to assert their reproductive autonomy, in 
particular the rights to prior and informed consent and to participation in decision-
making. Further, it discusses the international, regional and national judicial and extra-
judicial avenues for the condemnation of and for reparations for forceful interventions in 
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indigenous reproductive affairs. This paper finally concludes that a rights-based 
approach, as established by the right to self-determination, to heath and to prior and 
informed consent under international law, provide the essential legal basis for the 
protection of indigenous peoples’ reproductive autonomy. 
 
2. POPULATION POLITICS AND THE INDIGENOUS ETHNIC AND CULTURAL 
IDENTITY  
 
Recent estimates have suggested that there are around 370 million indigenous people 
worldwide, equating to just under 6 per cent of the world’s total population.12  This 
includes at least 5,000 distinct indigenous peoples in over 72 States.13 A considerable 
majority of indigenous peoples (260 million) are from Asia (China, South Asia, the 
former Soviet Republic and Southeast Asia).14 There are approximately 40 million 
indigenous people in Latin America and the Caribbean (who belong to almost 600 
distinct indigenous peoples groups).15 It has been further estimated that there are around 
50 million indigenous peoples in Africa.16  
In the US it was estimated in 2010 that there are approximately 5.2 million 
indigenous people (or 1.6 per cent of the total population).17  A 2011 National Household 
Survey estimated that the indigenous population of Canada is just over 1.4 million 
(representing 4.3 per cent of the total Canadian population).18 There are approximately 
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670,000 indigenous peoples in Australia, or 3.0 per cent of the total population.19 In New 
Zealand, the Māori represent 15 per cent of the total population of 4.3 million.20 Yet it 
should be noted that indigenous peoples do not always form part of minority groups 
within States. While, for example, indigenous peoples account for only 0.45 per cent of 
the population of Brazil, Latin America’s largest country, they account for the majority of 
the total population of Bolivia.21 With a total of over 15 million indigenous peoples, 
Mexico has the highest indigenous population in absolute numbers in the Americas.22   
The demographic survival of indigenous peoples is continually threatened by 
repression, dispossession of their lands and, the so-called ‘McNeill effect’,23 that is the 
transmission of diseases arising from the contact of indigenous peoples with white 
colonial rulers. Despite these challenges, it has been suggested that the indigenous 
population in some parts of the world is recovering. The Programme for Action of the 
International Conference on Population and Development (‘ICPD’) 1994 stated that: 24 
In some regions of the world, indigenous people, after long periods of 
population loss, are experiencing steady and in some places rapid population 
growth resulting from declining mortality, although morbidity and mortality 
are generally still much higher than for other sections of the national 
population. In other regions, however, they are still experiencing a steady 
population decline as a result of contact with external diseases, loss of land 
and resources, ecological destruction, displacement, resettlement and 
disruption of their families, communities and social systems.  
 
Latin America and the Caribbean, for example, present a picture of population 
recovery. Citing several authoritative studies, Montenegro and Stephens provide the 
following figures: 
The estimated total population of indigenous peoples before European 
invasion ranged from 52.9 to 150 million … Within 100 years, the estimated 
total Indigenous populations dropped… to 11 million. [Henceforth] in the 18th 
Century Indigenous populations represented merely 1.6% of the total 
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population. However, some demographic recovery seems to have taken place: 
in 1960, the total Indigenous population of Latin America and the Caribbean 
was estimated as 14.1 million; by 2003 it was more than 48.4 million.25  
 
Nevertheless, they point out that even though the total indigenous population may 
have recovered, there are fewer distinct groups. 26 For example, in Brazil the total number 
of indigenous groups is estimated to have fallen from around 1,000 (in the 17th Century) 
to 222 in 2006.27 It has been suggested that the development of self-definition of 
‘indigeneity’ may help explain the apparent recovery in population numbers in some 
parts of the world.28 Indeed, estimates of indigenous populations vary according to the 
way ‘indigeneity’ is defined and measured, and depends on the extent to which 
indigenous peoples distinguish themselves from the rest of the population. In this vein, it 
is their distinctive language that has been used to define ‘indigeneity’ in most census 
counts.29 Language is a paramount means of self-identification and group-identification, 
and in Latin America alone there are roughly 400 different indigenous languages.30 On 
the other hand, it has been suggested that official census estimates of indigenous 
populations in some countries is likely to be distorted given that discrimination can lead 
to underreporting of indigenous identity.31 Hence, the way in which ‘indigeneity’ is 
defined and measured has a major impact on estimates of indigenous populations, and 
will ultimately influence national policies of fertility control.32  
The subject of population politics has become a taboo for much of the past century, 
not least because of practices such as sterilisation and other controversial birth control 
programmes as discussed in this paper. Malthus claimed in 1798 that population growth 
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would outstrip food supplies,33 leading to a continued debate as to the extent to which 
government intervention is necessary to control population growth. While Cordorcet 
claimed in 1795 that targeted and voluntary change in reproductive behaviour could lead 
to a reduction in population growth,34 post-Malthusians have claimed that State 
intervention (if necessary via coercive methods) was required to control population 
growth.35  
The food crisis in 2008 led to a degree of scepticism in the post-Malthusian theory 
that technological development would invariably match any deficiencies in food supplies, 
and thus challenges the idea that population growth would not inevitably outstrip food 
supplies due to changes in technological development.36 Moreover, concerns over climate 
change and migration have led to a recurrent debate on global population policies. In this 
regard, although it was rejected on evidentiary grounds, the petition submitted before the 
Inter-American Commission of Human Rights by the Inuit Peoples against the US 
Government37 for its green house gas emissions provides an indication of how States may 
be held accountable for the dislocation of indigenous populations due to the impacts of 
climate change.38 There is also litigation before US courts in which indigenous peoples 
rights are implicated in the context of climate change.39  
Population policies have tended to be top-down and based on aggregated national 
targets and goals, disregarding the particular situation of indigenous peoples. The UN 
Millennium Development Goals (MDGs) are based on comprehensive targets and 
numbers at national and international levels.40 So in the 1994 ICPD there was consensus 
that States needed to ‘shift emphasis from a top-down imposition of population control 
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measures to community-based programs that better respond to the needs of individuals 
and families.’41  
Most States monitor progress towards meeting the MDGs targets through aggregate 
data, therefore the data uses averages from the whole population.42 Such nationwide 
population targets fail to take into account that indigenous peoples are in some instances 
represented by small numbers. A few deaths within indigenous populations are irrelevant 
for the attainment of a ‘national target’ of mortality control, but have a significant impact 
upon groups that are demographically fragile. Therefore, while health indicators can be 
declining among marginalised communities, the country as a whole may appear to be 
making steady progress towards meeting a national target.43 Although there has been 
resistance to disaggregation of data in population and health indicators, in recent years 
there has been increasing recognition of importance of data disaggregation. In particular, 
the 2010 MDGs Summit Declaration highlights the importance of taking account of 
inequalities within countries and the need for countries to have ‘adequate, timely, reliable 
and disaggregate data’ that can be used to improve policies and programmes.44 This 
position is reiterated in the more recent Framework of Actions of the ICDP 2014 
conference (Cairo+20), which had as one its main objectives to assess the implementation 
of the Programme for Action adopted under the first 1994 international conference on 
population and development (ICDP).45 
 
3. INDIGENOUS PEOPLES AND FORCEFUL BIRTH CONTROL PROGRAMMES 
  
It is widely recognised that there is need for lawful government intervention and 
programmes of birth control, including the distribution of contraceptives and family 
planning. The State has a duty to guarantee the health of the population and to ensure that 
resources are available to future generations, which could be undermined by uncontrolled 
population growth, especially as the rates of fertility tend to be higher in the poorest parts 
of the world.46 In fact, it has been suggested that reproductive health and access to family 
planning is a fundamental human right.47 Even though reproductive health is not 
specifically mentioned in the UDHR nor the two 1966 Covenants, it could be seen as 
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47
 See Diana Babor, ‘Population Growth and Reproductive Rights in International Human Rights Law’ 
(1999) 14 Connecticut Journal of International Law 83, 100.  
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forming part of the broader right to health as enshrined in those international 
agreements.48 Moreover, other civil and political rights could be invoked to uphold 
reproductive health and freedom, in particular the right to life,49 the prohibition against 
inhuman and degrading treatment50 and the right to private and family life.51 These rights 
could be raised to secure safe abortions and childbirth, confidentiality of patients seeking 
reproductive health services, respect for those living with HIV/AIDS and measures to 
reduce violence against and trafficking of women.52 
However, the principle of non-coercion is open to abuse, for example, where a 
State or racist practitioners within the State may seek to control an ethnic or social class 
within its borders (also known as eugenic practices). This could lead to forceful 
interventions aimed at controlling the population growth of one or more specific 
communities. This would offend the principle of ‘reproductive freedom’ defined as ‘the 
individual's choice to reproduce or not to reproduce.’53 Eugenic practices leading to 
medical and scientific experimentation amount to acts of torture and inhuman and 
degrading treatment, as recognised under the 1966 International Covenant on Civil and 
Political Rights.54 
Indigenous peoples have been targeted by forceful state-sponsored sterilisation 
and other coercive birth control programmes that violate their reproductive rights. A 
notorious state-sponsored programme led to the mass sterilisation of nearly 250,000 poor 
women (the majority of which were indigenous) by the Fujimori Government in Peru 
between 1996 and 2000.55 The Peruvian Congress legalised sterilisation for family 
planning shortly after Fujimori announced in his second inaugural speech in July 1995 
that family planning would be a priority for his Government.56 The programme was 
undertaken in the remote, rural areas of the Andean Sierra and Peruvian Amazon region, 
which are heavily indigenous.57 Although Peru’s family planning public policy was 
officially considered to be part of a voluntary programme, the women underwent 
sterilisation without a proper consent process and monthly quotas led doctors to forcibly 
sterilise women.58 Moreover, some health workers did not provide women with 
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information regarding other available birth control methods and many times deliberately 
gave inaccurate information about the risks and consequences of surgical sterilisation.59 
As put by Jaichand and O’Connel, ‘the Peruvian State ultimately viewed family planning 
as a means to reduce poverty rather than to promote women's rights.’60  
The Peruvian Human Rights Ombudsman Office played a vital role in 
documenting gross human rights violations during the implementation of the programme. 
Yet it was not until President Alejandro Toledo assumed power in 2001 that formal 
investigations were launched into the reproductive health programme. The findings of the 
two investigations were that gross violations of women’s reproductive rights had taken 
place and were thus denounced. Further, the Ombudsman Office issued another Report in 
September 2002,61 which found that, in the case of sterilisations, local health-care 
workers were required to meet quotas, creating incentives for coercive and negligent 
behaviour.62  
In another example, the Australian Government’s forceful removal of Aboriginal 
children from their families between 1900 and 1969 breached the fundamental rights of 
the indigenous populations.63 The 1997 ‘Bringing Them Home’ report found that at least 
100,000 Aborigines, in particular mixed race children from white and Aboriginal parents, 
were taken away from their (Aboriginal) parents and placed in the care of institutions, 
religious missions or white foster families.64 The policies were supported by a legal 
framework particularly disadvantageous to Aboriginal peoples. Until the 1960s, the 
‘White Australia’ policy encouraged white settlement, while a ‘protectorate’ system was 
applied to indigenous peoples. This ‘protectorate’ system prohibited indigenous peoples 
from marrying and forming families without the consent the State.65 Responsibility for 
Aboriginal affairs, in effect, remained with the former colonies, which became State 
governments after federation.66 Since British colonisation happened with almost no 
recognition of the existing legal order,  Aboriginal peoples were not even counted in the 
census.67 The notion of terra nullius was not rejected until 1992 when the Australian 
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High Court delivered the Mabo v Queensland68 judgment recognising the aboriginal land 
rights of Torres Strait Islanders.69 
Other well-documented examples of forceful interference with indigenous 
peoples’ reproductive rights are the US Government-sponsored sterilisation programmes 
of indigenous women in the 20th century.70 In each of the above cases, the dominant 
society argued that it was acting in the national interest and for the communities’ own 
good, though the indigenous people themselves are dissenters from this view.  Other 
States have tried to control childbirth through coercive programmes, notoriously China’s 
one-child policy (which was recently reformed),71 and the sterilisation abuses in India in 
the 1975 ‘emergency’ and the subsequent re-emergence in India of provider targets and 
disincentive schemes.72 These practices are in direct violation of the 1994 International 
Conference on Population Development73 and the 1995 Beijing World Conference on 
Women Declaration,74 which held non-coercion to be fundamental to population and 
reproductive health programmes and that ‘coercion in any form is unacceptable.’75 
Forceful child removals are expressly condemned in the 2007 UN Declaration on the 
Rights of Indigenous Peoples.76 Yet according to the 2014 Framework of Actions of the 
ICDP, a considerably high number of States have not implemented and enforced national 
laws against coercion, including forced sterilisation.77 
Reproductive policy should ‘address both the socio-economic forces which 
contribute to high rates of fertility as well as offer comprehensive reproductive health 
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care and informed choice for every inhabitant,’78 but this is antithetical to the use of 
force. Policies focused on birth quotas and sterilisation inevitably conflict with the basic 
right of women to decide how many children they will bear. There may be need for 
limited incentives in order to guarantee the overall effectiveness of family planning 
programmes - this is particularly so in light to prevent the spread of sexual infectious 
diseases among indigenous peoples. Yet a state-sponsored practice of forceful 
sterilisation would most clearly contravene a State’s obligations under international 
human rights law.79  
While this paper focuses on state-sponsored programmes that violate indigenous 
peoples’ reproductive rights, this is not to say that the problem is limited to indigenous 
peoples. Women in general and women belonging to minorities groups, in particular, 
have suffered violations of their reproductive rights in many parts of the globe, including 
recently the Roma minority in Slovakia and Hungary.80 Therefore, the analysis of 
violations of indigenous peoples’ reproductive rights developed in this paper will include 
a discussion of the international legal mechanisms for protection of women’s and 
minorities’ rights in general, including decisions of international and regional courts and 
treaty-monitoring bodies relating to the protection of reproductive rights. It is pertinent 
that this paper focuses on the question of indigenous peoples’ reproductive rights given 
the distinctive way in which their human rights have developed under international law. 
This paper argues that it is fundamental that international law recognises the illegality of 
practices that violate indigenous peoples’ reproductive rights; and establishes effective 
mechanisms for the prevention of and reparations for past population policies that have 
breached indigenous peoples’ fundamental rights.  
 
4. SUBSTANTIVE RIGHTS IN SUPPORT OF INDIGENOUS PEOPLES’ RIGHT TO 
REPRODUCTIVE AUTONOMY 
 
This section of the paper examines the extent to which certain substantive rights under 
international law could define the basis for indigenous peoples’ reproductive autonomy. 
It discusses in turn the development of the rights to self-determination, to health, as well 
as the right to reproductive health, as a sub-category of the right to health. 
 
4.1. INDIGENOUS PEOPLES’ RIGHT TO SELF-DETERMINATION UNDER INTERNATIONAL LAW 
 
The right of self-determination could be a powerful basis for securing an element of 
autonomy and self-government for indigenous and minorities groups (including the right 
to reproductive health and autonomy). Self-determination allows peoples81 ‘the right, in 
full freedom, to determine, when as they wish, their internal and external political status, 
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without external political interference, and to pursue as they wish their political, 
economic, social and cultural development.’82 Self-determination only emerged as a 
principle of international law at the San Francisco Conference preceding the draft UN 
Charter and has been included in both articles 1(2) and 55 of that instrument.83 In 
addition, an express reference to the right of self-determination can be found in article 1 
of both UN 1966 International Covenants on Civil and Political Rights84 and Economic, 
Social and Cultural Rights.85 Yet neither the UN Charter nor any other human rights 
instrument define who the ‘peoples’ entitled to be beneficiaries of self-determination 
are.86 It could be argued that if self-determination in international law is a right accruing 
to ‘all peoples’ then indigenous people should be recognised as beneficiaries of that right. 
Given the legal and political constraints for the recognition of the right to 
secession (i.e. external self-determination),87 it is the right to internal self-determination 
that is more realistically achievable and thus could provide the legal basis against undue 
interference to the physical well-being and reproductive autonomy of indigenous peoples. 
James Anaya, the UN Special Rapporteur on Indigenous People between 2008-2014,88 
signalled that governments have increasingly moved away from the tendency to equate 
the word self-determination with an absolute right to form an independent state.89 
Therefore, if external self-determination is not, realistically, available nor politically 
feasible, the question arises as to whether another form of self-determination can be 
substituted for its external application.90 The UN Human Rights Committee used the term 
‘internal self-determination’ for the first time91 and it is now the terminology followed by 
most authors referring to forms of self-government, autonomy, territorial integrity or 
exclusive enjoyment of the indigenous lands and resources.  
Significant progress towards the recognition of international rights for indigenous 
peoples happened with the adoption of UNGA Declaration on the Rights of Indigenous 
Peoples (UNDRIP) on 13 September 2007, following 20 years of difficult negotiations.92 
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The right to internal self-determination of indigenous peoples is at the heart of the 
Declaration, which defines it as ‘the right to autonomy or self-government in matters 
relating to their internal and local affairs, as well as ways and means for financing their 
autonomous functions.’93 
Although resolutions of the UNGA are not legally binding, given that the 
UNDRIP was adopted by so many States with so few objections and abstentions, it may 
very well attain the status of customary international law.94 Although Australia, Canada, 
New Zealand and the US had originally withheld their support for it, those four countries 
subsequently endorsed the UNDRIP.95  Even if not accepted that the UNDRIP could be 
said to represent customary international law, a number of rights enunciated in it already 
form part of customary international law.96 Indeed, a number of indigenous rights 
enshrined in the UNDRIP have been recognised by international courts and tribunals as 
having evolved into customary international law.97 
Self-government is ‘the overarching political dimension of ongoing self-
determination.’98 The emergence of values such as democracy and the major notions of 
cultural and political pluralism have reinforced indigenous claims for governmental and 
administrative autonomy for their communities, which include claims for reproductive 
health and generational continuity. The idea in many societies that decisions should be 
made at the most local level possible reinforces the view that indigenous communities 
should be able to maintain their traditional decentralised system of governance and to 
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make decisions relating to fertility in their communities. In this respect, indigenous 
peoples should maintain their own institutions of autonomous governance, including their 
customary and written law and dispute resolution and adjudication mechanisms, which 
have existed not only de facto, but as the indigenous peoples correctly claim, also de jure, 
as recognised in the ILO Convention on Indigenous Peoples no. 169.99 In order to give 
effect to the right to internal self-determination, effective procedural rights must be 
established under international and national law, including the indigenous right to prior 
and informed consent (PIC) and to participation in decision-making.100 
International and regional human rights bodies (in particular in the Americas) 
have played a significant role in recognising indigenous peoples’ right to internal self-
determination, in particular by recognising the obligation of States to protect indigenous 
peoples’ land and natural resource rights and to respect and protect the values, customs 
and traditions of indigenous communities.101 Some of the most prominent regional 
developments are the decisions by Inter-American human rights bodies,102 which have 
taken a progressive stance on indigenous peoples’ land rights.103 For example, in 
Sawhoyamaxa Indigenous Community v Paraguay (‘Sawhoyamaxa’)104 the Inter-
American Court of Human Rights (IACtHR) ruled that Paraguayan legislation failed to 
provide an effective judicial remedy that protected legitimate land claims by indigenous 
communities.105 This constituted a violation per se of the American Convention on 
Human Rights (ACHR),106 and the displacement and expropriation of indigenous’ lands 
amounted to a violation of the right to life.107  
Importantly, in Saramaka People v Suriname,108 the IACtHR referred for the first 
time to the right of self-determination in its interpretation of indigenous land and resource 
rights under article 21 of the ACHR.109 Moreover, in the more recent decision of Kichwa 
Indigenous People of Sarayaku v Ecuador,110 the Court found that Ecuador had violated 
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article 21 of the Convention by awarding a private company an oil exploration and 
exploitation concession that partially covered the ancestral lands of the Kichwa people of 
Sarayaku, without a consultation process or their free, prior and informed consent.111  
The right to internal self-determination is applicable to the context of policies for 
fertility control of indigenous peoples. Given the specific vulnerability of indigenous 
peoples in most societies and what makes them distinct as a people, the right to internal 
self-determination (the most prominent forms being the right to self-government and 
autonomy) must also include the indigenous right to reject government policies that 
coercively subjects them to birth control programmes. From this perspective, autonomous 
governance is not only instrumental but also necessary for indigenous peoples to control 
the development of their distinctive culture. This includes the use of land, natural 
resources and reproductive health, against undue interference from disingenuous 
powerful economic interests or governments, as recognised in the 1994 Programme for 
Action112 and the Framework of Actions adopted by the 2014 ICDP.113 
 
4.2. THE RIGHT TO HEALTH AS A HUMAN RIGHT  
 
Human rights are an increasingly important tool for the advancement of social justice. 
They provide the guiding principles to government agencies promoting social justice and 
provide individuals and groups with a powerful tool to ensure that government agencies 
commit themselves to human rights principles.114 The right to health is also recognised in 
some countries as a constitutional right.115  
The right to reproductive health is a sub-category of the human right to health. 
The right to health was first articulated at the international level under the Constitution of 
the World Health Organisation (WHO) 1946, and subsequently established in several 
binding international human rights treaties.116 The right to health contains a number of 
elements that can be legally enforceable under national law, for example the right to non-
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discrimination in relation to health facilities, goods and services.117 Yet at the 
international level the right to health goes far beyond discrimination within health care 
provision.118 A rights-based approach to health indicators has been proposed in order to 
enable progressive realisation of the right to health to be monitored and measured.119 It 
has been argued that a human rights approach to health could have several advantages for 
health care practitioners, for example as the basis for equitable policies and programmes 
that benefit the most disadvantaged, raising more funds and improving terms and 
conditions of those who work in the health sector.120 
The UN Special Rapporteur on the right to health pointed out in UNGA 
Resolution A/59/422121 that there were profound disparities between the health of 
indigenous peoples and that of the non-indigenous population in many countries, the 
corollary of which is that ‘indigenous people tend to die younger and generally live in 
poorer health than other population groups’.122 It was further suggested that: 
 
 (…) In some jurisdictions, they are more likely to have chronic disorders 
such as diabetes, high blood pressure or arthritis, and are more prone to 
substance abuse, depression and other mental disorders than are non-
indigenous people. Suicide rates among indigenous women in certain 
developed countries are as high as eight times the national average. 
HIV/AIDS and other sexually transmitted diseases are spreading rapidly in 
indigenous communities, a trend fuelled by factors including social and 
economic exploitation of indigenous women, as well as a lack of access to 
health related information.123  
 
Further evidence of health inequalities includes: discrimination by some health 
professionals (who lack training and awareness of the particular needs of indigenous 
people); the lack of health services available in indigenous languages; the lack of clean 
drinking water and adequate sanitation; the impact of environmental contamination on 
the health of indigenous communities; and violence, including sexual violence, against 
indigenous women and children.124 The Rapporteur’s 2004 report to the UNGA also 
noted the systematic inequality in access to medical services and in the quality of these 
services; the marginalisation of traditional medicine of indigenous peoples; high rates of 
diseases such as diabetes; and high suicide rates, particularly among young indigenous 
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men. Maternal and child mortality rates can be twice as high as the national average in 
indigenous communities .125 
Concerns over the state of indigenous peoples’ health were reiterated in the third 
session of the Permanent Forum on Indigenous Issues,126 which also highlighted the need 
to address the right to health of indigenous women, including sexual and reproductive 
rights. Furthermore, the World Health Organisation (WHO) has published a number of 
reports specifically addressing health issues facing indigenous peoples,127 urging States to 
‘protect the right of Indigenous people to the enjoyment of the highest standard of 
health.’128 The WHO Commission has stated that ‘every government should be assessed 
for its impacts on health and health equity; to make health and health equity a marker for 
government and economic performance.’129 Importantly, the WHO has emphasised the 
importance of data disaggregation in order for policy-makers to effectively monitor the 
health of indigenous peoples.130 
It is also significant that the ILO no. 169 Convention131 – the only international 
treaty specifically aimed to protect indigenous peoples’ rights - recognises the right to 
health for indigenous peoples and that they ‘may enjoy the highest attainable standard of 
physical and mental health.’132 Yet it should be noted that, with 22 ratifications at 
present, the ILO n.169 Convention is not a widely ratified international treaty.133  
The adoption of the 2007 UN Declaration on the Rights of Indigenous Peoples , in 
particular the health-related Articles 22, 24 and 31 thereof, could further add support to 
indigenous peoples’ claim for self-determination over their health, well-being and 
development. Even though, as discussed above, the Declaration is not legally binding, it 
could reflect States’ opinio juris and practice, and thus provide the basis for of its status 
as customary international law.134 Moreover, the Declaration could have persuasive effect 
domestically and influence State and judicial practices.135  
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Given that most estimates suggest that the MDGs 2015 global health targets are 
likely to be missed,136 governments are now focusing on post-2015 health targets. This 
paper contends that the right to reproductive autonomy and health need to be further 
developed in the post-2015 agenda. Calls have been made for the indicators set to 
measure progress in the post-2015 framework to be broken down by ethnic and cultural 
groups.137 Moreover, the protection of the natural environment and land belonging to 
indigenous peoples should be seen as an integral aspect of protecting their right to health, 
as indigenous peoples’ well-being is traditionally linked to the conservation of the 
ecosystem and community well-being. The indigenous right to land and to natural 
resources are firmly recognised in both the ILO n.169 Convention and the UNDRIP,138 
and have been upheld in decisions of international treaty monitoring bodies and regional 
courts.139 
The need to improve indigenous peoples’ access to health services is often 
constrained by financial, geographic and cultural barriers.140 Access to ‘culturally 
appropriate’ health services is necessary for indigenous peoples to gain full health 
rights.141 142  In some countries including Australia, New Zealand, Canada and Colombia, 
a further step has been made towards appropriate services where indigenous-controlled 
services exist with indigenous medicine practiced alongside mainstream medicine.143 On 
the other hand, the recognition of indigenous traditional customs, traditions and healing 
practices under national health care programmes could pose a number of challenges. This 
can be illustrated in the case of South Africa, which has recently taken steps to formalise 
the role of traditional healers.  
In February 2012, the Government inaugurated the Council for Traditional Health 
Practitioners to regulate the quality of services delivered by diviners, healers, traditional 
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birth attendants and herbalists.144 While one benefit of traditional healers is that they are 
often more likely to be contacted than doctors applying mainstream therapies (this is 
especially so in the Zulu and Xhosa communities), there are disadvantages. For example, 
42 deaths and hundreds of injuries to Xhosa boys from botched circumcisions were 
reported in the first six months of 2012.145 This has led to calls for stronger regulations 
applicable to traditional healers in South Africa. The regulation of traditional healing 
practices, on the other hand, could be in direct conflict with the need for universal access 
of health services that recognises the needs and priorities of indigenous peoples. It is thus 
paramount that those two often-conflicting interests are carefully balanced under national 
health care laws and policies.  
 
4.3. THE RIGHT TO REPRODUCTIVE HEALTH  
 
Family planning programmes are imperative public policy mechanisms for tackling 
reproductive and sexual health problems, given that they are preventive in nature. Even 
though not all sexual and reproductive ill-health represents a violation of the right to 
health or other human rights, it could constitute a violation of those rights when it arises, 
in whole or in part, from the failure of a State to respect, protect or fulfil a human rights 
obligation.146 
Under international law, the concept of ‘family planning’ has been recognised as 
a basic human right in relatively recent times. Specifically, the term was used in the 1965 
UN Commission Resolution on the Status of Women, which states that ‘married couples 
should have access to all relevant educational information concerning family 
planning.’147 Yet as Ericsson points out, the term was not applied in the context of human 
rights until the 1968 UN Conference on Human Rights. It was held then that ‘parents 
have a basic human right to determine freely and responsibly the number and spacing of 
their children.’148  
Although neither the ILO no. 169 Convention nor the UNDRIP contain legal 
provisions recognising a specific right to reproductive health to indigenous peoples, the 
right is recognised in other international human rights instruments. In this regard, the 
Commission on Human Rights confirmed in Resolution 2003/28 that ‘sexual and 
reproductive health are integral elements of the right of everyone to the enjoyment of the 
highest attainable standard of physical and mental health.’149 In a similar fashion, 
principle 8 of the 1994 ICPD Programme of Action states that ‘everyone has the right to 
the enjoyment of the highest attainable standard of health’, which includes the State’s 
obligation to provide access to health care services ‘related to reproductive health care, 
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which includes family planning and sexual health.’150 The 1994 ICPD Programme of 
Action further affirmed the ‘basic right of all couples and individuals to decide freely and 
responsibly the number, spacing and timing of their children and to have the information 
and means to do so, and the right to attain the highest standard of sexual and reproductive 
health.’151  In 1995 the Platform for Action of the Beijing World Conference on Women 
adopted similar provisions on reproductive health.152 The main difference between the 
two instruments is that the Beijing Declaration confirms the right of women to control 
their sexuality.153 
This obligation of States to protect women’s (including indigenous women’s) 
reproductive rights was generally restated in the 2014 Framework of Actions of the 
second Cairo conference. It declares that: 
States should guarantee indigenous peoples’ right to health, including their 
sexual and reproductive health and rights, as well as their rights to both the 
highest standard of care and the respectful accommodation of their own 
traditional medicines and health practices, especially as regards reducing 
maternal and child mortality, considering their socio-territorial and cultural 
specificities as well as the structural factors that hinder the exercise of these 
rights.154  
 
Yet the report has criticised States’ implementation of this obligation, noting that a 
considerable number have not addressed the issue of providing ‘culturally appropriate’ 
sexual and reproductive health care, including HIV prevention services for indigenous 
peoples.155 It is also a cause for concern that some States in the Americas and Asia, 
despite having emphasised the right to health as a priority for indigenous peoples, have 
simultaneously excluded ‘sexual and reproductive health’ when listing areas that they 
prioritise concerning indigenous peoples.156   
 The most important reference to family planning as a human right is however in 
the Convention on Elimination of All Forms of Discrimination against Women 
(CEDAW). CEDAW proclaims that women and men have equal right to decide ‘freely 
and responsibly on the number and spacing of their children and to have means to enable 
them to exercise this right.’157 The reference in CEDAW to family planning is 
particularly significant since, unlike the aforementioned UNGA resolutions and the ICDP 
Action Programmes, CEDAW is a legally binding international treaty. CEDAW is widely 
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ratified (currently with 187 States parties), including Australia and Peru, although notably 
the US is not a party.158  
The CEDAW Committee159 has raised the prospects of ‘family planning’ being 
elevated to the status of an international human right. In 1993, the Committee’s 
Recommendation stated that women have ‘the right to the number and spacing of their 
children.’160 In general, however, the Committee avoids the term ‘family planning’, 
which suggests that it may have become outmoded and the need for it to be replaced by 
the more comprehensive term ‘reproductive health.’161 In support of the right of 
reproductive autonomy for women, the Committee held in General Recommendation no. 
19 that ‘[c]ompulsory sterilization … adversely affects women’s physical and mental 
health, and infringes the right of women to decide on the number and spacing of their 
children.’162  
The Programme of Action of the ICPD conference defines under Chapter VII, par. 
7.2 reproductive health as ‘as state of complete physical, mental and social well-being 
and not merely the absence of disease or infirmity, in all matters relating to the 
reproductive system and to its functions and processes’, further affirming that the 
definition implies that people must ‘have the capability to reproduce and the freedom to 
decide if, when and how often to do so.’163 It calls on governments and other important 
institutions to recognise the distinct perspective of indigenous people in relation to 
population and development.  All human rights violations and discrimination, especially 
all forms of coercion, must be eliminated.164 Moreover, the Programme of Action of the 
1994 ICPD165 declares non-coercion to be fundamental to population and reproductive 
health programmes and that ‘coercion in any form is unacceptable.’166 Yet the more 
recent 2014 ICDP Framework of Actions has noted the slow progress of some States in 
adopting implementing and enforcement measures to ensure full enjoyment of 
reproductive health rights.167  
The right to reproductive health, which includes the right to family planning, thus 
includes both a positive and negative State obligation. The positive obligation involves 
the requirement for States to provide all the essential health care facilities and services, 
while the negative obligation revolves around the State’s need to abstain from interfering 
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with one’s individual reproductive choices through coercive population control 
programmes. 
The 1994 and 2014 ICPD Programmes of Action and Beijing Declaration and 
Platform for Action are, alongside the CEDAW, the most influential and authoritative 
international documents on the right to reproductive and sexual health.168 Furthermore, 
even though the subsequent MDGs do not expressly refer to sexual and reproductive 
health, at least three of the eight Goals – on maternal health, child health and HIV/AIDS - 
are relevant to sexual and reproductive health.169 Other international initiatives 
recognising reproductive health rights for indigenous peoples include the outcome 
document of the 2014 World Conference on Indigenous Peoples,170 and the conclusions 
of the World Conference on Indigenous Women in Lima, Peru, in 2013.171 The 59th 
session of the Commission on the Status of Women that took place in New York from 9 
to 20 March 2015 focused on the current challenges that affect the implementation of the 
1995 Beijing Declaration and Platform for Action.172  
In addition, a number of regional treaties have been adopted affirming, expressly 
or indirectly, women’s reproductive health rights. Particularly important is the Inter-
American Convention on the Prevention, Punishment and Eradication of Violence 
Against Women (Convention do Belem do Para),173 which affirms that ‘violence against 
women constitutes a violation of their human rights and fundamental freedoms’ and 
establishes the state duty to protect woman against violence.174 Although women’s 
reproductive rights (for example, against forceful sterilisation programmes) are not listed 
in Article 4 of the Convention, that provision is not supposed to be exhaustive. As such, 
the Convention can be interpreted to also protect women’s reproductive rights in its 
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provisions concerning the protection of women against violence.175 Within the Council of 
Europe framework, the Convention on Human Rights and Biomedicine (‘Oviedo 
Convention’) requires that an intervention in the health field cannot be carried out 
without the free and informed consent of the person concerned. This must be done on the 
basis of objective information, provided without any pressure, regarding the nature and 
consequences of the medical intervention and its alternatives.176 Perhaps the most 
significant regional treaty concerning the right to reproductive health is the Protocol to 
the African Charter on Human and Peoples’ Rights on the Rights of Women in Africa 
(the ‘Maputo Protocol’).177 This Protocol entered into force on 25 November 2005 and 
has so far been ratified by 36 African Union States.178 The Protocol recognises ‘health 
and reproductive rights’ for women in Africa including ‘the right to control fertility’ and 
‘the number of children and spacing of children.’179 
It seems clear from the foregoing that there is a relatively well-developed body of 
international norms and instruments recognising the right to reproductive health as a 
human right, although the majority of these instruments are non-binding. CEDAW is one 
of the few exceptions as an international treaty recognising the right to reproductive 
health and autonomy of women. However, one of its key weaknesses is that, from the 
broader perspective of population policies, CEDAW has a more limited scope as it aims 
to affirm women’s rights, and hence forced male sterilisation and forced child removals 
are not expressly outlawed under CEDAW.  
To conclude, the rights to self-determination, to health and to reproductive health 
provide the essential substantive basis for the affirmation of indigenous peoples’ 
reproductive autonomy. The next section assesses the extent to which there are 
mechanisms under international law for these rights to be adjudicated and protected. 
 
5. PROCEDURAL RIGHTS FOR ASSERTION OF INDIGENOUS PEOPLES’ RIGHT 
TO REPRODUCTIVE AUTONOMY 
 
The substantive norms discussed in the previous sections could be easily disregarded by 
States if there were no effective legal and extra-judicial mechanisms for enforcement and 
settlement of disputes. This section examines the procedural rights (such as the right to 
prior and informed consent, to participate in decision-making and to access to judicial 
and extra-judicial remedies) that exist internationally, regionally and nationally for the 
assertion of indigenous peoples’ reproductive rights and for reprehension of government 
population policies that infringe those rights. 
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5.1. THE RIGHT TO PRIOR AND INFORMED CONSENT AND TO PARTICIPATION IN DECISION-
MAKING UNDER INTERNATIONAL LAW 
 
International law recognises the principle that indigenous peoples should be consulted in 
decisions made by national authorities and others that could affect them.180 The right to 
consultation and to prior and informed consent should serve as a basis for indigenous 
peoples to reject policies that subject them to birth control programmes. Indeed, the right 
to free, prior and informed consent is at heart of cases regarding reparations for victims of 
involuntary sterilisation programmes.181  
The right to consultation is enshrined in ILO Convention 169182 which employs 
different standards ranging from consultation to participation and informed consent.183 
According to the Convention, consultation must be undertaken ‘in good faith and in a 
form appropriate to the circumstances, with the objective of achieving agreement or 
consent.’184 Indigenous peoples’ participation in the broadest level of governance 
(including in national parliamentary debates) must not supplant local participation in 
connection with specific issues or projects that impact on their well-being.185 This right is 
further recognised in the UNDRIP, which defines the right of indigenous peoples to 
participate in decision-making in matters that could impact on their rights — through 
representatives chosen by them in accordance with their own procedures — as well as the 
right to maintain and develop their own indigenous decision-making institutions.186 
Before adopting and implementing legislative or administrative measures that may affect 
them,187 States must consult and cooperate in good faith with the indigenous peoples 
concerned through their own representative institutions in order to obtain their free, prior 
and informed consent. In particular, the free, prior and informed consent of indigenous 
peoples needs to be defined in accordance with their customary laws and practices.188 
Both the ILO Convention 169 and the UNDRIP thus recognise that consultation is an 
obligation when indigenous peoples’ fundamental rights are concerned.189 Those 
developments have led Anaya to argue that ‘widespread acceptance of the norm of 
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consultation demonstrates that it has become part of customary international law.’190 
The extent of this duty to consult has been intensely debated. In particular, it is 
contended that the right of indigenous peoples to participate in decision-making should 
include the right to veto decisions affecting them (i.e. to give their consent).191 Aside 
from the circumstances that would involve relocation,192 the ILO Convention 169 
generally falls short of requiring the consent of indigenous peoples, and instead 
establishes the principle of consultation and that they have the right to participate in 
decision-making.193 The Convention also incorporates indigenous peoples’ right to 
participate in decision-making in matters that would affect their rights194 before the 
adoption and implementation of such legislative or administrative measures.195 The 
international jurisprudence and State practices advancing the right to prior and informed 
consent for indigenous peoples has been developed particularly in the context of 
relocation and the right to participate in the context of extractive industry projects.  
This right must also be recognised in the context of other coercive policies 
impacting on indigenous peoples well-being, including sterilisation and birth control 
programmes. Indigenous peoples’ participatory rights regarding state health and 
population policies are expressly recognised in the 1994 Programme of Action to the 
ICPD, which called for governments to ‘incorporate the perspectives and needs of 
indigenous communities into the design, implementation, monitoring and evaluation of 
the population, development and environment programmes that affect them.’196  
Beyond those international initiatives, there are specific regional instruments 
recognising the principle that a medical intervention in to one’s health cannot be carried 
out without the free and informed consent of the person concerned.197 There remain many 
barriers to implementation of the right to prior and informed consent in national 
legislation, which include inadequacy of laws and regulations, lack of articulated 
community procedures and the lack of will to facilitate access by some local 
communities.198 The requirement that consent be ‘free’ suggests that it should be 
obtained without coercion, intimidation or manipulation. Secondly, ‘prior’ suggests that 
the consent is sought sufficiently in advance of any authorisation or commencement of 
activities and respect time requirements of indigenous consultation/consensus processes. 
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Finally, ‘informed’ requires that there be sufficient information regarding the nature, size, 
pace and scope of any proposed project or activity.199  
The need to obtain a patient’s prior and informed consent has been paramount to 
the development of international jurisprudence concerning forced sterilisations. For 
example, in V.C. v. Slovakia the European Court of Human Rights (ECtHR) held that 
‘where sterilisation was carried out without the informed consent of a mentally competent 
adult, it was incompatible with the requirement of respect for human freedom and 
dignity.’  Therefore, it was in breach of Article 3 ECHR on the prohibition on torture and 
inhuman or degrading treatment; and Article 8 ECHR on the right to private and family 
life.200 Moreover, as discussed above, the lack of free, prior and informed consent were 
paramount to the findings by the Peruvian Human Rights Ombudsman Office that the 
Peruvian sterilisation programme violated indigenous women’s reproductive rights.201  
The procedures for obtaining indigenous peoples’ consent should be ‘culturally 
appropriate,’ in line with the international initiatives concerning the right to health.202 In 
this regard, language is often a barrier in the context of access to sexual and reproductive 
health services.203 For example, it has been suggested that in some languages there is no 
term for fistula (there are only derogatory words for the condition), making open 
discussion difficult and perpetuating stigma and discrimination and restricting access to 
services.204 It is thus recommended that mutual forms of communication be implemented 
between service providers and users, taking into account local languages and customs.  
    
5.2.  THE RIGHT TO ACCESS TO JUSTICE: THE JUDICIAL AND EXTRA-JUDICIAL AVENUES FOR 
ASSERTION OF INDIGENOUS PEOPLES’ REPRODUCTIVE HEALTH RIGHTS  
 
The right of individuals and communities to bring effective mechanisms for justice and 
redress is a fundamental aspect of the evolution of international human rights law. 
International courts generally fail to establish a right of standing to individuals, groups of 
individuals or corporations to bring legal proceedings for defence of individual or 
collective rights. In particular, the International Court of Justice only has jurisdiction over 
disputes between states.205 Despite this, this section discusses a number of other 
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international, regional and national forums for indigenous peoples to bring claims for 
violations of their reproductive health rights.  This section examines in particular their 
rights to access to justice before international human rights treaties monitoring bodies; 
the ILO Convention 169 Compliance Committee; two regional human rights systems; 
international and national criminal courts; as well as alternative mechanisms to litigation, 
such as truth and conciliation commissions. 
 
5.2.1. UN Human Rights Treaties’ Supervisory Bodies 
 
The supervisory or monitoring bodies established under specific human rights treaties 
offer a level of protection against violations of indigenous peoples’ reproductive rights. 
One example is the CEDAW Committee, which may be called upon in cases involving 
violations of reproductive health and indigenous women’s rights. In addition to 
recommendations to State reports, Optional Protocol (1999) to CEDAW,206 introduces a 
system whereby communications detailing violations of the Convention may be 
submitted to the Committee. Both Australia (since December 2008) and Peru (since April 
2001) are parties to this Optional Protocol. The CEDAW Committee has focused on 
problems faced by indigenous women in its observations to State reports, which have 
included recommendations regarding sexual violence against indigenous women.207 The 
disrespect for indigenous women’s human rights and violence against them are part of a 
general pattern of gender injustice and neglect by governments, while the international 
indigenous rights movement itself often turns a blind eye to the issue.208  
On August 2006 the CEDAW Committee found for the first time that restrictions 
on women’s reproductive freedom constituted a human right violation, and decided that 
Hungary had violated the Convention by not ensuring that a Roma woman (A. S.) who 
was sterilised in January 2001 had given her fully informed consent.209 The Committee 
considered that she has a right protected by article 10(h) CEDAW to specific information 
on sterilisation and alternative procedures for family planning in order to guard against 
such an intervention being carried out without her having made a fully informed 
choice.210 The Committee found that a failure by the State - through the hospital 
personnel - to provide appropriate information and advice on family planning constituted 
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a violation of the complainant’s right under article 10(h) CEDAW.211 The Committee 
further recommended that Hungary introduce legislation on informed consent.212 
As Peru only ratified the Optional Protocol in 2001 (when the Government’s 
sterilisation programme had already been brought to an end). communications could not 
be submitted to the Committee.213 However, in its observations on Peru’s report the 
Committee explicitly condemned the sterilisation practices in August 2002, expressing its 
concern over the ‘numerous cases of sterilisation of women without prior informed 
consent, using psychological violence or the promise of financial incentives, thus 
affecting women's right to decide the number and spacing of their children’ and its regret 
that ‘those responsible have not been punished.’’214In a more recent case that 
demonstrates CEDAW’s scope in dealing with reproductive health rights of minorities or 
ethnically discriminated groups, the Committee held that the lack of access to quality 
medical care during pregnancy was a systematic problem in Brazil. It found that an Afro-
Brazilian woman who died due to the lack of adequate emergency obstetric care had been 
discriminated against because of her ethnic status.215 In February 2014 the Brazilian 
Government reached a settlement with the victim’s family in the case, agreeing to pay 
compensation.216     
Another example is the work of the Human Rights Committee against Torture. In 
its 2006 Report on Peru expressed concerns at reports of women undergoing forced 
sterilisation and considered that the State failed to take steps to prevent acts that put 
women’s physical and mental health at grave risk and that constitute cruel and inhuman 
treatment. 217 
While not dealing explicitly with indigenous peoples’ reproductive rights, the 
Human Rights Committee (HRC) has continued to favour an interpretation of Article 27 
ICCPR that includes strong indigenous land, cultural and language rights.218 The HRC 
has heard a number of cases regarding reproductive health, although not specifically 
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concerning the rights of indigenous women. For example, in K. L. v. Peru the HRC 
asserted that it is the ‘state responsibility to ensure access to legal abortion services.’219 
An important development concerning indigenous women’s reproductive rights was the 
HRC’s 2009 call on the Australian Government to ‘adopt a comprehensive national 
mechanism to ensure that adequate reparation, including compensation, is provided to the 
victims of the Stolen Generations policies.’220  
The UN Committee on Economic, Social and Cultural Rights (ESCR Committee) 
has defined the minimum standards for delivering the right to health in goods, facilities 
and services, including the underlying determinants of health care, in particular their 
availability, accessibility, acceptability and quality.221 The ESCR Committee  also 
emphasised the participation of indigenous peoples in decisions relating to the right to 
health.222 In a decision of 28 November 2014, the Committee called on the Romanian 
Government to revise its laws and policies to ensure access to reproductive health care 
for women and adolescents and recommended the implementation of a national strategy 
on sexual and reproductive health.223  
Also significant has been the role played by the Committee on the Elimination of 
Racial Discrimination (CERD). CERD has intensified its monitoring of indigenous issues 
and encouraged many States to review their policies concerning indigenous peoples. In 
this vein, CERD has used the ‘Urgent Action Procedure’ in order to address the 
discriminatory policies of some States.224  
  
5.2.2. ILO Convention Compliance Committee 
  
State parties to the ILO Convention no. 169 are required to report on measures taken to 
ensure the implementation of ratified ILO conventions and any problems encountered to 
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the Committee of Experts on the Application of Conventions and Recommendations 
(CEACR) (the ILO Compliance Committee). This Committee may take specific action 
against non-compliance, including the power to submit ‘observations’ and make ‘direct 
requests’,225 yet the Committee’s powers to impose sanctions are more limited.226 The 
ILO Compliance Committee has contributed to indigenous peoples rights jurisprudence, 




Although the Committee has not decided a case involving Peru’s sterilisation 
programme,
228
 in Guerrero and Oaxaca it has received complaints and reports of 
investigations, observations and recommendations regarding alleged violations of 
indigenous peoples’ reproductive rights. It was alleged that members of public health 
institutions (both state and federal) have performed vasectomies on indigenous men and 
fitted indigenous women with intra-uterine devices as a method of birth control, without 
their free, informed consent, in two Mexican states.
229
 Moreover, a local study alleged 
that the health system for indigenous communities was precarious and referred to the 
inhumane and discriminatory treatment of indigenous persons in health-care centres and 
to the practice of forced sterilisation of women by tying their fallopian tubes.
230
 In 
response, the Mexican Government indicated that its health institutions have no record of 
judicial or administrative complaints concerning alleged violations of sexual and 
reproductive rights of the indigenous population and that their freedom of choice had 
been fully respected.  
The Committee did not find this response entirely persuasive. As such, the 
Committee requested Mexico to supply information on the steps taken to guarantee that 
the decision to take permanent contraceptive measures is indeed a free choice and to 
ensure that the persons concerned are fully aware of the permanent nature of the 
sterilisation measures. Moreover, the Committee requested Mexico to supply information 
on the extent to which indigenous peoples participate and are consulted regarding 
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reproductive health and family planning.
231
 
In a the report delivered to the Committee in September 2013, the Mexican 
Government indicated that the procedure implemented by the Opportunities Programme 
of the Mexican Social Security Institute (IMSS) is of informed and shared consent.
232
     
The Government further noted that in 2012, the Gender Equity Action Programme with 
the Indigenous Population (PAIGPI) consolidated its initiatives in relation to the 
Indigenous Women’s Forum and developed projects for indigenous women’s 
organisations addressing violence and sexual and reproductive health.
 233
   
The Committee invited Mexico to continue providing information on the manner 
in which informed consent concerning sexual and reproductive rights has been included 
in programmes intended for indigenous communities.
234
 Despite the fact that, as yet, no 
overwhelming evidence was presented to the Committee showing that the Mexican 
sterilisation programme failed to respect women’s right to free and informed consent, the 
Guerrero and Oaxaca case is particularly significant. The significance of this case relates 
to the fact that it shows the potential for international human rights law to condemn and 
ultimately revert an existing population policy programme that violates indigenous 
peoples’ reproductive rights. 
 
5.2.2. Regional Human Rights Systems 
 
A State party may declare that it recognises as binding the jurisdiction of the Inter-
American Court of Human Rights (IACtHR) on all matters relating to the interpretation 
or application of the ACHR.235 Twenty-one (out of the 34) member States of the 
Organization of American States have accepted the Court’s jurisdiction.236 
It is well-established in the IACtHR’s jurisprudence that a State’s omission to 
provide effective protection against threats to indigenous populations - including those to 
their health - can lead to the liability of the State itself. For example, in Sawhoyamaxa 
Indigenous Community v. Paraguay,237 the Court ruled that Paraguayan legislation failed 
to provide an effective judicial remedy aimed at protecting legitimate land claims made 
by indigenous communities, which constituted a per se violation of the ACHR. 
Moreover, the Court has stated that the displacement and expropriation of indigenous’ 
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lands amounted to a violation of the right to life.238 Hence, the IACtHR takes the view 
that States have both positive and negative obligations in respecting the right to life: 
 
[i]n order for this positive obligation to arise, it must be determined that at the 
time of the  occurrence of the events, the authorities knew or should have 
known about the existence of a situation posing an  immediate and certain risk 
to the life of an individual or of a group of individuals, and that the necessary 
measures were not adopted within the scope of their authority which could be 
reasonably expected to prevent or avoid such a risk.239 
 
As there was no effective remedy or system through which individuals could claim 
redress for violations of their human rights under Peruvian law during the Fujimori 
Government, the Inter-American Commission (IACommHR) was expected to play an 
important role in the redress of the indigenous and rural communities that were impacted 
by Peru’s sterilisation programme.240 However, one significant limitation of the 
Commission is that it can issue recommendations but not binding decisions.241 It should 
be noted, however, that after consideration by the Commission the presumed victims may 
request that their case be submitted to the Court.242  
In the Mamerita Mestanza Chavez case, the IACommHR found Peru responsible 
for the forceful sterilisation and death of the victim as a result of the operation.243 
Following this decision, a ‘Friendly Settlement’ was signed in August 2003 by Peru and 
the victim’s family. In this agreement, the Government acknowledged international legal 
responsibility, and agreed for the first time to compensate victims of the programme 
(Mestanza’s surviving husband and children) and agreed to modify and implement 
recommendations made by Peru’s Human Rights Ombudsman. However, the agreement 
does not foresee compensation for other victims. This Friendly Settlement helps to 
explain why the agreement has not reached the Inter-American Court.244 Although Peru 
withdrew its acceptance of the Court’s jurisdiction in 1999, it was renewed in 2003.245 
Despite the fact that the IACommHR has taken up the cases of over 200 women sterilised 
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under the Fujimori-era program and recommended their compensation,246 at present 
Mestanza is the only case that has led to compensation to a victim, although other deaths 
have been reported.247 These are, however, only some of the most damaging 
consequences of the Peruvian sterilisation programme, and compensatory remedies must 
also to be available to other victims. Moreover, the IACtHR has upheld the principle of 
prior, free and informed consent in other cases involving allegations of forced 
sterilisation.248 
It should also be noted that the Mamerita Mestanza Chavez case is an exceptional 
one in which the right to health was the central issue in a complaint brought before the 
IACommHR for violation of indigenous rights, without there being a closer link with the 
indigenous right to land and property. One explanation for this is connected to the fact 
that the ACHR does not explicitly protect the right to health, although this right could be 
regarded as integral to the promotion and fulfillment of the civil and political rights 
enshrined in the Convention.249 Indeed, the Court applied this reasoning when it drew 
connections between a reproductive health right and the rights to privacy and family life 
in the Artavia Murillo et al v. Costa Rica case concerning the ban by Costa Rica on in-
vitro fertilization (IVF).250 The Court found Costa Rica in breach of the ACHR, ruling 
that the State’s ban on IVF violated the rights to privacy, to liberty, to personal integrity, 
and the right to form a family, in conjunction with the right to be free from 
discrimination.251 The Court concluded that there were less restrictive ways to 
accomplish the State’s objective and to reconcile the interests at stake.252  The Court 
finally held that the outright ban on the practice of IVF constituted an arbitrary 
interference and a restriction incompatible with the AHCR on the exercise of the right to 
a private and family life in article 11.253  
In Xakmok Kasek community,254 the Court’s reasoning was not limited to a 
consideration of allegations of violations of indigenous peoples’ property rights. Indeed, 
the Court examined whether Paraguay had violated the provision of basic services, 
including health services, with respect to the State’s obligation to protect the right to life. 
The Court held that there was a violation of the right to medical care as the State ‘had not 
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guaranteed physical or geographical access to health care establishments for the 
community.’255  
Within the African human rights system, the African Court on Human Rights 256 
is yet to decide on a case involving indigenous peoples’ rights.257 Moreover, the African 
Commission on Human and Peoples’ Rights has dealt with only a few cases regarding 
indigenous peoples’ rights,258 but none of these have dealt specifically with reproductive 
health rights. The right to indigenous peoples’ health more broadly was addressed in the 
Social and Economic Rights Action Center and the Center for Economic and Social 
Rights v Nigeria.
259
 In this case Nigeria was found to have violated several articles of the 
African Charter for violating the health rights and livelihood of the Ogoni people.
260
 This 
case concerned the negative health and environmental impacts of oil exploration in 
Ogoniland and the contamination of water with lead and mercury affecting community 
health, particularly that of the children. The Commission called for compensation to 
victims of human rights violations — including relief and resettlement assistance to 




The African Union’s legal framework could more specifically protect indigenous 
peoples’ reproductive health rights, in particular since the adoption of the Protocol to the 
African Charter on Human and Peoples’ Rights on the Rights of Women in Africa.262 The 
Protocol recognises ‘health and reproductive rights’ for women in Africa including ‘the 
right to control fertility’ and ‘the number of children and spacing of children.’263 In this 
regard, the African Commission has expressed concerns over States’ failure to implement 
their obligations under the Protocol. In particular it has condemned the practice of forced 
female circumcisions in many States and expressed concerns about the problems relating 
to reproductive health care and the quality of services available to women in Africa.
264
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5.2.3. International and National Criminal Courts 
 
The more serious and abusive violations of indigenous peoples’ fundamental 
reproductive rights could also potentially be established as international crimes. As such 
there is potential to engage the criminal liability of State officials and others acting on 
behalf of the State before the International Criminal Court (ICC). The ICC’s jurisdiction 
established by the Rome Statute,265 arises automatically over international crimes 
committed in a State party or by a national of a State party. Sterilisation programmes that 
target one specific group could amount to acts of genocide and to a violation of Article 2 
of the UN 1948 Genocide Convention and Article 6 of the Rome Statute, thus potentially 
attracting the ICC’s jurisdiction. The Genocide Convention prohibits ‘measures intended 
to prevent births within a group’ with ‘intent to destroy, in whole or in part, a national, 
ethnical, racial or religious group.’266 Australia’s removal of aboriginal children from 
their families violates Article 2 (e) of the Genocide Convention, as well as Article 6(e) 
Rome Statute, which prohibits ‘forcefully transferring children from one group to another 
group.’267 However, the crime of genocide requires evidence of specific ‘intent to destroy 
(…) a group’, which has proved difficult to establish in specific cases.268 Although they 
appear to meet the actus reus element of the crime, it would be challenging for the ICC 
Prosecutor to establish that these coercive assimilationist policies intended to ‘destroy a 
group’, unless the law evolved to recognise and criminalise more broadly acts of ‘cultural 
genocide.’ It must be noted that although Australia is a party to the ICC, the Rome 
Statute only applies to crimes occurring after its entry into force in 2002.  
In relation to the Peruvian family planning programme, criminal investigations 
into it were terminated by the Peruvian chief prosecution services in 2009. The public 
prosecutor in charge of the investigations decided that the over 2,000 registered cases of 
forced sterilisation did not constitute a severe violation of human rights and thus the 
statute of limitations prevented criminal investigations.269 However, formal criminal 
investigations were reopened by the Attorney General in 2011, in which it is suggested 
that the violations amounted to crimes against humanity and, therefore, that the alleged 
offences are not covered by the statute of limitations. In an apparent misinterpretation of 
the rules of international criminal law, in January 2014 the prosecutors closed the case as 
it was argued that ‘crimes against humanity’ only fit the situation of Mamerita Mestanza 
Chavez (who died during the operation). At the time of writing, no criminal prosecutions 
                                                                                                                                            
Accra, Ghana, from 16 to 30 May 2007.  
265
 Rome Statute of the International Criminal Court (adopted 17 July 1998; entry into force 1 July 2002) 
A/CONF.183/9 37 ILM 1002. 
266
 UN Convention on the Prevention and Prohibition of the Crime of Genocide, adopted by Resolution 260 
(III) A of the UN General Assembly on 9 December 1948, Article 2 (e). 
267
 Forced sterilisation is specifically referred to in Art 7 (g) of the 1998 Rome Statute. See Rome Statute (n 
265). 
268
 See Antonio Cassese, International Criminal Law (OUP 2003) 96. See further, Philippa Webb, 
‘Binocular Vision: State Responsibility and Individual Criminal Responsibility for Genocide’, in Larissa 
van den Herik and Carsten Stahn (eds) The Diversification and Fragmentation of International Criminal 
Law (Martinus Nijhoff 2012).  
269
 Emilee Gaebler, ‘Thousands of Forced Sterilization Cases Reopened in Peru’ (14 November 2011) 
<http://impunitywatch.com/thousands-of-forced-sterilization-cases-reopened-in-peru/> accessed 15 
February 2015. 
 37 
have been brought against State officials or the health practitioners involved in the 
Peruvian programme.270 This decision by the public prosecutor is in direct violation of 
the Friendly Settlement reached in the Mamerita Mestanza Chavez case, in which the 
Peruvian Government undertook to investigate and punish those responsible for the 
reproductive health violations.271  
 
5.2.4. Reparations, reconciliation and redress under national law 
 
Beyond the liability of the State and individuals for human rights violations as recognised 
by international and regional courts, the role of national court systems cannot be 
understated. In this context, in a landmark ruling in 2007, South Australia’s Supreme 
Court awarded compensation for the first time to a ‘Stolen Generation’ victim.272 This 
decision opened the way for a number of other legal actions (some of which are still 
ongoing) claiming reparations for the ‘Stolen Generation’ before Australian courts.273 
Another notable development is the legislative proposal for a South Australia Stolen 
Generation (Compensation) Bill 2014.274 The Bill foresees the reparation of indigenous 
Aboriginal and Torres Strait Islander peoples removed from their family as children, 
including the payment of compensation (in line with the recommendation of the 
‘Bringing them home’ report275) to individual Aboriginal and Torres Strait Islander 
persons removed from their families as children under previous government policies to of 
a lump sum of up to AUS$50,000.276 The focus on monetary compensation under this 
Bill sets it in contrast with the earlier 2010 Stolen Generations Reparations Bill, which 
recognised a broader range of reparation measures. That earlier Bill foresaw reparation 
measures such as funding for healing centres, community education projects, community 
genealogy projects, and funding for access to counselling services, health services, 
language and culture training.277 Moreover, the current draft of the 2014 Bill foresees the 
monetary compensation of descendants of an Aboriginal  removed from his or her family, 
but not for other family members and parents (in cases where this would still be 
technically possible) who have suffered harm as a consequence of the removal.278  This 
would have recognised the fact that the government-sponsored child removal policies 
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were particularly traumatic to the families. It would also be in line with the ‘Bringing 
them Home’ report recommendations.279 The Bill is currently being debated by the 
Australian Parliament - if adopted, South Australia will be the second Australian state to 
set up a tribunal to compensate the ‘Stolen Generation’ victims.280  
Reconciliation can play an important role in healing wounds from past crimes, as 
applied in the case of truth and reconciliation commissions.281 Even though Peru has set 
up a Truth and Reconciliation Commission with the purpose of ‘[...] clarifying the 
process, facts and responsibilities of the terrorist violence and human rights violations 
produced from May 1980 to November 2000 [...]’, the Commission has been criticised 
for failing to address the state-sponsored sterilisation programme that took place between 
the mid to late 1990s.282 In contrast. Australia has not set up a such a commission. 
A significant development happened in 2008 when Kevin Rudd, then Australian 
Prime Minister, apologised for the tragedies suffered by aboriginal families of the ‘Stolen 
Generation’, breaking with his predecessor’s disregard for this issue.283 The apology is 
not only symbolically significant, as the more concrete measures for reparation of 
indigenous peoples have been proposed subsequently in the South Australian Stolen 
Generations Reparations Tribunal Bill (2010) and the South Australian Stolen 
Generation (Compensation) Bill (2014).284 Another positive development came in April 
2009, when Rudd’s Government endorsed the UNDRIP, despite Australia’s vote against 
it in the General Assembly under the former Howard Government.285 It has been 
recognised that the apology was only a ‘first step by acknowledging the past and laying 
claim to a future that embraces all Australians’286 and as Jenny Macklin, who was then 
the Minister for Families, Housing, Community Services and Indigenous Affairs has 
reportedly put it: ‘we have serious inequalities between indigenous and non-indigenous 
Australians. The apology is symbolic, but there's a lot of hard work to be done to reverse 
those inequalities.’287 Indeed, indications that considerable work lies ahead are the 
suggestions that aboriginal child removals still currently happen under Australian welfare 
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legislation288 and that maternal and infant mortality rates for indigenous women and 
children in Australia are still much higher than the national average.289  
In this regard, Julia Gillard, former Prime Minister, apologised on 21 March 2013 
for another Government policy from the 1950s to 1970s that led to thousands of 
unmarried young mothers who were coerced or deceived into giving up their babies to 
adoption by married couples.
290
 It will be interesting to follow how the Government’s 
subsequent response to the apology for these past policies, which were applicable to 
Australian women irrespective of ethnicity, will compare to the reaction that followed the 
Government’s apology to the ‘Stolen Generation.’ 
This review of the jurisprudence of international courts and UN treaty-monitoring 
bodies, as well as of two regional human rights systems, suggests that under international 
law States have an obligation to ensure the protection of indigenous peoples’ 
reproductive rights and that States can be held liable for their failure to protect these 
rights. Moreover, international, regional and national courts and procedures have played 
important roles in recognising the right to reparation schemes and a measure of redress 
from past government policies violating indigenous peoples’ reproductive rights. The 
Guerrero and Oaxaca case before the ILO Compliance Committee is particularly 
significant. The significance of this case stems from the fact that it illustrates the role that 
international human rights law can play not only in addressing the reparation of victims 
and their relatives (as in the Mamerita Mestanza Chavez case before the IACommHR), 
but also to condemn - and potentially end - an existing national policy of population 




The oppressiveness of post-colonial State systems has confronted indigenous peoples 
with the terrifying prospect of inter alia genocide, birth control and sterilisation 
programmes. As such, what type of governmental system is necessary to accommodate 
indigenous claims for some degree of independence in order to rule their own 
communities and enable them to control their fertility? The right to reproductive freedom 
is a fundamental tool for indigenous peoples to decide their own reproductive strategies. 
There are grounds for concern that rapid population growth in some continents (such as 
Africa) and forced migration arising from environmental factors, could lead to the 
reassertion of coercive national population policies (as in the case of China’s one-child 
policy), and that these policies could impact disadvantageously on indigenous peoples (as 
well as minorities). This is so not only because population policies tend to be top-down 
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and disregard the rights of minorities, but also because the institutionalisation of these 
policies may have a racist or discriminatory intent. International and national human 
rights law play a central role in giving effect to the right of reparation to indigenous 
peoples that have suffered violations of their reproductive autonomy from past 
government-sponsored policies. 
Recent history and events have shown that forceful birth control programmes can 
pose a significant threat to indigenous peoples. The long-term survival and generational 
continuity of distinctive ethnic and cultural groups requires that there is effective 
protection of their reproductive health rights, in particular in countries such as Peru and 
Australia where there has been well-document evidence of violations of indigenous 
peoples reproductive rights. These rights must also be recognised and made effective 
under international human rights law. While securing reproductive autonomy may pose 
an even bigger challenge for coming generations of indigenous peoples in light of future 
challenges including dislocation and climate change, the main threat to indigenous 
peoples’ survival arise from national policies that disregard their right to health more 
broadly, including policies that are complacent or condone the invasion and expropriation 
of their lands.  
Certainly the dispossession of indigenous lands and the impact that this has on 
their health pose a major threat to their survival in many parts of the world. Therefore, the 
right to life and to health of indigenous peoples need to be effectively protected and must 
be made enforceable under international human rights law. This is recognised under the 
1994 Plan for Action Programme, emphasising that population policies impacting 
indigenous peoples need to be considered within the broader context of indigenous 
peoples’ fundamental rights, including the right to health, to land and to natural 
resources.291 Although States have renewed their commitment to improving women’s 
reproductive health and to strengthening indigenous peoples’ rights in the 2014 ICDP 
(Cairo+20), it is notable that a number of States did not declare the protection of 
reproductive health rights for indigenous women to be a current priority.  
Yet it is the indigenous identify and the survival of distinctive indigenous cultures 
that may be the biggest long-term threat for indigenous peoples, in particular government 
policies that aim to assimilate them. Some of these assimilationist policies may in fact be 
part of a family planning programme, as in the case of the Aboriginal child removal 
policies in Australia. Therefore, it is crucial that indigenous traditional cultures and 
languages that have evolved over centuries are also effectively protected under 
international law.292 The perception of ‘indigeneity’ by broader society and indigenous 
peoples themselves, defines the contours of the relationship between cultural identity, 
population politics and human rights.  
This paper concludes that the right to reproductive health must be seen as an 
integral part of the right to self-determination and to health under international law, 
which delineates the degree of autonomy of indigenous peoples to self-government, 
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including reproductive strategies. Moreover, the right to indigenous peoples’ 
reproductive autonomy must be given effect by procedures for prior and informed 
consent and to consultation in the context of family planning programmes. These rights 
must be recognised in the post-2015 Millennium Development Goals framework, The 
right to self-determination, to health and to prior and informed consent provide the 
essential legal basis that must be made enforceable under international law in order for 
indigenous peoples to triumph over assimilationist and other neo-colonial practices – of 
which forceful child removal policies and birth control programmes are just some of the 
unfortunate examples. 
